
Victorian property owners should be fearful of this Government.  

The recent case People of the Small Town of Hawkesdale Inc. v the Minister of Planning &ORS  has determined 

that in matters of planning disputes, people cannot look to the law for protection. The law is merely a default 

position and can be overwritten by a condition in the permit rendering the law powerless.   

Allan Myers QC acting for the Hawkesdale community believed “the law is the law”. But the Judges disagreed. 

They determined the law is subordinate to its instrument – the permit.  

A new precedent in planning has been set. Once planning lawyers pick apart the Judgement they will realise 

they are now redundant. Why would anyone bother engaging a planning lawyer when the law can’t protect 

them? 

Planning Laws enacted by parliament constraining the Minister’s power can be overridden by the minister or 

it’s unelected Public Servant delegates of the Minister by inserting any permit condition that it thinks fit 

relying on Section 62 of the planning act . 

Section 62 of the Planning and Environment Act 1987 (the Act) states …“ the responsible authority may include 

any other condition that it thinks fit” as long as it is reasonably implements policy and is within the limits of 

carte blanche. 

In Victoria the law is merely a default position which does not define the power. The permit holds all the 

power and the permit conditions overwrite Statute. The Minister or most likely their unelected delegates in 

the department can negate the laws as they see fit by writing in conditions to write out any inconvenient 

restraint on power in the planning act. 

The level of free rein the minister and public servants now have to overwrite planning laws legislated by 

parliament will be defined within the limits of carte blanche. 

In order for a Lawyer to argue against the minister and his delegate Public Servant’s new overriding 

conditions, they will need to argue against carte blanche. 

In our view, the fact that s 69 makes provision for the extension of permits does not confine the power 

to make a permit condition that operates on the same subject matter. Section 69 does not in terms 

purport to confine the power to impose conditions under s 62(2). It is a facilitative provision which 

provides a mechanism by which a permit may be extended at the request of an owner or occupier. 

Likewise, the text of s 62, which is expressed in the widest terms, does not purport to exclude a 

condition providing for an extension of a permit. It permits any condition that a responsible authority 

‘thinks fit’. That is obviously not a carte blanche to impose any condition whatsoever. For a permit 

condition to be valid it must be reasonably capable of being related to the implementation of planning 

policy, as ascertained from the relevant planning legislation and the relevant planning scheme.49 



The media has focused on the ruling on standing. The matter of standing is a red herring, standing was to be 

addressed once the validity of the permit was established under the law. The People of the Small Town of 

Hawkesdale lost because Section 62 of the Planning Act makes provision for a permit condition to override the 

law.  

The Association submitted that if it was held not to have standing, the proceeding should be 

remitted to the Trial Division to enable the individuals who may have standing to be joined in 

order to agitate the challenge to the Extension Decision.  

As we have concluded that the grounds upon which the challenge to the Extension Decision is 

brought are not made out there is no utility in pursuing such a course.  

Accordingly, leave to appeal will be refused. 

Politicking rules supreme. Big money developers can now rule the roost as the Minister sees fit. Don’t bother 

protecting your property at VCAT or the courts, unless your lawyer is well versed in carte blanche, Section 62 

of the Planning Act will win every time. 

The Victorian Government strategically reduced the size of the small town of Hawkesdale by rezoning 

residential to rural , then under Section 62 of the Act applied a condition in an expired planning permit to 

remove the communities rights under Statute Law.  

Cultural heritage laws, building laws, wildlife laws etc can be written out by a Council (Responsible Authority). 

Watch out Heritage suburbs in leafy Melbourne – population growth provisions may overwrite your heritage 

controls. 

Watch out Werribee – who knows what they will dump in your back yard. 

Watch out working class suburbs – the government likes the cash from pokies. 

Watch out West Coast and the Great Ocean Road – multistorey 6 Star resorts on the beach might service the 

Government’s budget needs.  

Watch out Geelong, Ballarat and Bendigo – Corruption of the RA’s officers may sneak up on you. 

Watch out Gippsland, Mornington and Bellarine – You are ripe for high-rise housing development. 

Watch out the Grampians – Paintballing or training camps may be of interest to wealthy developers. 

Watch out for our wildlife – endangered species have no standing in court.  

… and watch out all quiet, peaceful communities. You are as relevant as the Government thinks fit.  
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